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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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GROVER SELLERS
ATTORNEY GENERAL

Honorable Maureen Moore, Commissionsr
Bureau of labor Statistics
Austin, Texas

Dear Mrs. Moore: Opinton No. 0-7418B
Re: Whether an employer can
deduct from ¢ at vages

you give as foraing the basis of
are, substantially, as follovs:

That in certain sto
employees knowa as "eheekd

3 t thay 4o oot
ach shortages are figured,
sthiing/ of swch shortages until
‘ehgeks reveal such deductions

advise if an employer osa deduot from
dus bis expl s & debt due by the
the euployer; also where az employee
check short at the edd of the week, is the om-~
ployer authorised to dedust the shortags out of his
exployee's pay vwithout the consent and epprovel of
the employes?

The Texas Ssmi-donthly My Day lav, aa amended by the
A3rd legislature, p. T30, Ch. g’r. reads as i‘ollovn d
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“"Art. 51595, Pay Days. - Esch minufacturing
mercantile, mining, quarrying, reilroad, street
rellvay, caoal, oil, steamboat, telagraph, tele-
phone and express ocompaay, ulpioying one or more
persons, &ud each and every water company not oper-
ated by a municipal corporation, and each and every
vharf company, and every other corporetion eageged
in any business vithin this state, or any persoan,
firm or corporetion engaged in or upon any public
vork for the 3tate or for any county or aany munici-
pal eorporation thereof, either as & coatrector or
a subooatractor, therevith, shall pay each of its
employses the vages earned by him or her as often
as seni-moathly, and pay to & day not more than
sixteen (16) days prior to the day of paymeat.*

Ian Corpus Juris, Vol. 39, p. 162, See, 221, 1t 1is eaid
that s

"Forfeitures of, or dedustions from, the vages
sgreed to be paid an employee may result from (1
an express provision therefor in & coatiract of hire;
or may follow, independeatly thereof, (2) from & fail-
ure fully to perform the services to the ead of the
term agreed uponj or (3) from the negligence or mis-
conduct of the employee in the course of his employ-
. » t ¥ A » . 00

ment ., INere authol h A L

of 3 Spplovey campot glsim any deduction

{108 felture of hip emPIOYY ‘rAzer
v 11 yy; vans rguson, 122 Ind.

v, 3K ckle V.
A50, 25 k. E. 858; Weil v. Oflmore, T9 Pu. A21, (Em-
ﬂl"i. .dd.d)c

And,oa page 163, in the sams Volume of the same work, we find
this expression &4s to assetit daged on knovledge of rules, etc,,
vik:

"Generally, the employee's assent mey be in-
ferred from his knovledge of a regulation provid-
ing for the forfeiture of vages under certain cir-
cumstances, &nd his coutinuance in the ewmploymeat

without objection thereto, (Harmon v. Salmon Falls
Mfg. Co., 58 AuD (Me) 718; Preston v. Americen Linen,
115 Mass. 400; Dartmouth Ferry Comm. v. Marks, 34 Cen.
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(3C) 366) but w kaow ledpe 0
1 jye iy, and as & patter of lav, so
- Qo ' ; roa {o.,
€3; Bunt v, Otis Co., 1f (Mses)

46%; Pradley v. 82%mon FPalls Mfg. Co., 30 X. H,
§ Matthevs v, Iadustrial luomber Co., ¥1 8. C.
» 75 8. E. 170, (Bmuphasis added).

In the Texas casetof levy v, Jarrett (Ct. of Civ., App.,
1v17,) 198 8. W. 333, it s shown tha: Jarrett wes hired on &
monthly salary basis, plus & commiasion on the gross sales. BKHe
quit 4r six months. In April, Eor to July whena he quit,
Jarrett rented & bdbuilding in Amari preparetory to going into
business for himeelf. lavy pleaded disloyalty and uafatthful-
aess. 7The Court seid; "It is oot every sat of disregard of aand
inattention to the duties of the employseat that will forfeit
the servant ‘s right to coapensation, ough ho mey be éischargnd
b‘ reasgon thereof." Cotten v. Rand, S1 8. V., 833; Hahl v. Xellogs,
9% 3. V. 389; Eldsca v. Saxon, 30 S, W, $57. Coatiauing the
Court eaid: "The folloviag rule, stated by Mechen on ‘Agency’ is
gemerally adopted by the sutherities as correctly stating the lav:

“If the agent was guilty of such misconduct as
smounts to treachery, or 1if he vholly failesd to recog-
aize the duties and responsibilities imposed upoa him
by his situation, or =0 conduot himself that his ser-
vioes are of no valus, it 1is eatirely just and reasoun-
abls that he should receive no compeasation vhatever,
and to this exteat the lav 1s wvell esttled,”

The Cowrt held: "We thiuk it elesar that W
So not come withip thie rule.” (Emphasis

In the camss of Matthews v, Industrial Lumber Co., (Sup.
Ct., 3outh Carolina, 1912} 7% 8, E. 171, it vas shown that Mstthevs
vorked ooe day &s & frase builder at 204 am hour, or & total of
$2.10, for which payment aftey demand was refused because Matthevs
had fatled to punch the time-clock, as required by the posted rules
of the Lumber Company. There vas no dispute that Natthews had aot
vorked the nummber of hours required on that day to earp him the

$2.10, There was no written conirsot betveon the pertiss.
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The Supreme Court, through Watts, J., held that, vhile
gutiu can coutract mtuliy with each other and be bouad mutusl-
by the terms of the coutreet, "there iy no testimony ia thias

ocase mhoving that there vas qn{damnt betveen Matthevs and the
Lumber Comrany that & sum sho e forfeited by Mattheve 1f he

LS L. A T e

should violate say of tho Lumber Compeny's ruha. even if thoss
rules were reasonadle.”

The case of locmhn v. Bair, 2 Speers (30) 256 is eited,
wherein 1t wvas said that "Asts of an employese cnrti.cunt to ju-tiry
8 dimmissal will not juauan refussl to pay less than the stipu-
lated price for the work, wvhere such scts produce ao pecuniary
loas tgh:h- ;Iglonr. vho did not discharge the employee although
avare no

J. Watts goatinmes:

"In this u. ( tthﬂ;‘v. Indus-

. ‘ DO ERrve oOr thsturo
aot mmm to or uﬂ.-od zm ia the geusrel ssope of his
enpleymsnt. . ." (Bxphasts

Other psrtimsnt ocbservetions oa this sudbject taken from
Corpus Juris, Vol. 39, P. 163, are:

"he validity of provisioas for dedustions or
forfeitures depends upon their resscuadlensass. If
umuoubh or ssive, they will a0t be enfor-
ced.” leemon v, nd Orun.u Co., 187, I11. A.
287. "If reascaabls end duly .proporuom to the
nau reeeived, they vill bde.” lewis v, VWarren R.

§ 978, .Jm) 104; Temnessse Mfg. Co. v. James,

e Wo (Te 262; Earwon v. Selmon Nfg. Co., 58
Ann uu) 18; Gallagher v. (hiristopher t. R, Co.,
1% XY 8t., 80. ete.

b10 ;A mvi;m for forto!.tur; ‘g :11 vm-tdu: h:‘;. the .u:;
: oa bre o s agreenent, ¥ ut re o r amount,
ur;ot be enforced. h* Qodt, v. ionu.on, XYs 666, in whish
it vas held that mu the eoantrest provides fer ths m{ontion of
& esrtalin amount e&ch welkk fram-the wages of the employss to socure
its dus performance or & forfeiture of all weekly sums so retailned

in cape of & breach, ¥i d &8s & psha [

not euforosadle.
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*Deduct ioas from an employee's vages may be made to
cover losses oeeasioned by his ne nte or waat of skill."
Perksr v. Platt, TA Ill., A30; Taylor v, Pattersoa, ¥ la. Aa.,
251; Barper v, ag. 27 Mas, 622; Maratta v. Jiser D. @, Co.,

. iy v A} 19 N § : mo 2.
[ -

177 8. ¥, (Mo)

o« W, 8 e T ¢ M mester withhold an smount
fixed arbitrerily and beariag o relatioan to the damage.™ Godt
v. REeonigson, NYB 666. "Nor ie the maeter entifisd to with-
hold vages Desause of unskillful periformance wvhere he employed
the servant kuoving his laek of ekill.” PMeters v. cutg‘ 6 Dana
(Xy) 307; “Mor may wages be vithheld where the employer's rules
suthorize dsductions to be made cnly from the wages of & certain
class of o-plopn. and the particular employea doesg not delong
to that class,” Oeorgia R. Co v. Gowsdy, 36 B, E. (Gs) 691,

That & valid contrast may De eatered into detwesn
the enployer and the employee vheredby such wage deduction
may be made, wo haww 00 doudt; but in the abssmoe of suech ¢on-
trect or agreemsnt or in the absenee of the loyes s coneent
or permission or fatlure of ormknce or nes or muis-
condust, it ia our opinion t sush dedestion may ot be wade
by the employsr from the vages or sslary of tle employee.

A .'
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Yours very truly
ATTORMEY CGREERAL OF TEXAS

/j/’_

Joha L, Vroe
Jidsgd Assistant
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